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(2) In a proposed finding or conclu-
sion filed pursuant to § 201.340; or 

(3) In a petition for Commission re-
view of an initial decision filed in ac-
cordance with § 201.410. 

(b) Offers of proof. Whenever evidence 
is excluded from the record, the party 
offering such evidence may make an 
offer of proof, which shall be included 
in the record. Excluded material shall 
be retained pursuant to § 201.350(b). 

§ 201.322 Evidence: Confidential infor-
mation, protective orders. 

(a) Procedure. In any proceeding as 
defined in § 201.101(a), a party, any per-
son who is the owner, subject or cre-
ator of a document subject to subpoena 
or which may be introduced as evi-
dence, or any witness who testifies at a 
hearing may file a motion requesting a 
protective order to limit from disclo-
sure to other parties or to the public 
documents or testimony that contain 
confidential information. The motion 
should include a general summary or 
extract of the documents without re-
vealing confidential details. If the 
movant seeks a protective order 
against disclosure to other parties as 
well as the public, copies of the docu-
ments shall not be served on other par-
ties. Unless the documents are unavail-
able, the movant shall file for in camera 
inspection a sealed copy of the docu-
ments as to which the order is sought. 

(b) Basis for issuance. Documents and 
testimony introduced in a public hear-
ing are presumed to be public. A mo-
tion for a protective order shall be 
granted only upon a finding that the 
harm resulting from disclosure would 
outweigh the benefits of disclosure. 

(c) Requests for additional information 
supporting confidentiality. A movant 
under paragraph (a) of this section may 
be required to furnish in writing addi-
tional information with respect to the 
grounds for confidentiality. Failure to 
supply the information so requested 
within five days from the date of re-
ceipt by the movant of a notice of the 
information required shall be deemed a 
waiver of the objection to public dis-
closure of that portion of the docu-
ments to which the additional informa-
tion relates, unless the Commission or 
the hearing officer shall otherwise 

order for good cause shown at or before 
the expiration of such five-day period. 

(d) Confidentiality of documents pend-
ing decision. Pending a determination 
of a motion under this section, the doc-
uments as to which confidential treat-
ment is sought and any other docu-
ments that would reveal the confiden-
tial information in those documents 
shall be maintained under seal and 
shall be disclosed only in accordance 
with orders of the Commission or the 
hearing officer. Any order issued in 
connection with a motion under this 
section shall be public unless the order 
would disclose information as to which 
a protective order has been granted, in 
which case that portion of the order 
that would reveal the protected infor-
mation shall be nonpublic. 

§ 201.323 Evidence: Official notice. 
Official notice may be taken of any 

material fact which might be judicially 
noticed by a district court of the 
United States, any matter in the public 
official records of the Commission, or 
any matter which is peculiarly within 
the knowledge of the Commission as an 
expert body. If official notice is re-
quested or taken of a material fact not 
appearing in the evidence in the record, 
the parties, upon timely request, shall 
be afforded an opportunity to establish 
the contrary. 

§ 201.324 Evidence: Stipulations. 
The parties may, by stipulation, at 

any stage of the proceeding agree upon 
any pertinent facts in the proceeding. 
A stipulation may be received in evi-
dence and, when received, shall be 
binding on the parties to the stipula-
tion. 

§ 201.325 Evidence: Presentation under 
oath or affirmation. 

A witness at a hearing for the pur-
pose of taking evidence shall testify 
under oath or affirmation. 

§ 201.326 Evidence: Presentation, re-
buttal and cross-examination. 

In any proceeding in which a hearing 
is required to be conducted on the 
record after opportunity for hearing in 
accord with 5 U.S.C. 556(a), a party is 
entitled to present its case or defense 
by oral or documentary evidence, to 
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